CHRIA rewrite, Part 1

For review October 6, 2011

An Act to Amend the Laws Relating to Criminal History Record Information and Intelligence and Investigative Information
Proposed to be submitted by the Criminal Law Advisory Commission

Part 1
PROPOSED CURRENT LAW Comments on confidentiality provisions
Sec. 1. 16 MRSA c. 3, sub-c 8 is
repealed
Sec. 2. 16 MRSA c. 3, sub-c 10 is
enacted to read:
SUBCHAPTER 10 SUBCHAPTER 8

CRIMINAL HISTORY RECORD
INFORMATION ACT

CRIMINAL HISTORY RECORD
INFORMATION ACT
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§652. Definitions

As used in this subchapter, unless the
context otherwise indicates, the following terms
have the following meanings.

1. Administration of criminal justice.
"Administration of criminal justice” means
activities relating to the apprehension or
summonsing, detention, pretrial release, post-trial
release, prosecution, adjudication, sentencing,
correctional  custody and  supervision  or
rehabilitation of accused persons or convicted
criminal offenders. It includes the collection,
storage and dissemination of criminal history
record information.

8611. Definitions

As used in this subchapter, unless the
context otherwise indicates, the following terms
shall have the following meanings.

1. Administration of criminal justice.
"Administration of criminal justice” means
detection, apprehension, detention, pre-trial
release, post-trial release, prosecution,
adjudication,  correctional ~ supervision  or
rehabilitation of accused persons or criminal
offenders. It includes criminal identification
activities and the collection, storage and
dissemination of criminal history record
information.
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4. Criminal justice agency. "Criminal | There is a question (not for the RTK AC to decide)
justice agency" means a government agency or | justice agency" means a federal, state, district, | about whether the Courts should be included in

4. Criminal justice agency. "Criminal
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any subunit of a government agency that performs
the administration of criminal justice pursuant to a
statute or executive order. [Maine courts, courts in
any other jurisdiction,] the Maine Department of
the Attorney General, district attorney offices and
the equivalent departments or offices in any
federal or state jurisdiction are considered criminal
justice agencies. "Criminal justice agency" also
includes any equivalent agency at any level of

Canadian __government _and any federally
recognized Indian tribe.
5.  Disposition. "Disposition" means

information of record disclosing that a criminal
proceeding has been concluded, although not
necessarily finalized, and the specific nature of the
concluding event. It includes, but is not limited
to: an acquittal; a dismissal, with or without
prejudice; filing of a charge by agreement of the
parties or by a court; a defendant who is currently
a fugitive from justice; a conviction, including the
acceptance by a court of a plea of guilty or nolo
contendere; a deferred disposition; a proceeding
indefinitely continued or dismissed due to a
defendant’s incompetence; a finding of not
criminally responsible by reason of insanity or its
equivalent; a mistrial, with or without prejudice; a
new trial ordered; an arrest of judgment; a
sentence imposition; a resentencing ordered; an
execution of and completion of any sentence
alternatives imposed, including but not limited to
fines, restitution, correctional custody and
supervision, and administrative release; a release
or_discharge from a commitment based upon a
finding of not criminally responsible by reason of
insanity or its equivalent; death of defendant; any
related pretrial and post-trial appeals, collateral

county or local government agency or any subunit
thereof that performs the administration of
criminal justice under a statute or executive order,
and that allocates a substantial part of its annual
budget to the administration of criminal justice.
Courts and the Department of the Attorney
General are considered criminal justice agencies.
"Criminal justice agency" also includes any
equivalent agency at any level of Canadian
government.

5. Disposition. "Disposition" means the
conclusion of criminal proceedings, and includes
acquittal, acquittal by reason of mental disease or
defect, filing of case, dismissal of charge,
dismissal of charge due to mental incompentency,
continuance due to mental incompetence, guilty
plea, nolo contendere plea, nolle prosequi,
conviction, sentence, death of defendant, mistrial,
new trial granted, release from correctional
supervision, parole, pardon, amnesty or
extradition. If the disposition is that the police
have elected not to refer a matter to a prosecutor
or that a prosecutor has elected not to commence
criminal proceedings, it shall include the nature of
the termination or conclusion of the proceedings.
If the disposition is that the proceedings have been
indefinitely postponed, it shall include the reason
for that postponement.
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7. Executive order. "Executive order" 7. Executive order. "Executive order"
means an order of the President of the United = means an order of the President of the United
States or the chief executive of a state that has the . States or the chief executive of a state which has
force of law and that is published in a manner : the force of law and which is published in a
permitting regular public access. manner permitting regular public access thereto.
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10. Person. "Person" means an
individual, government agency or a corporation,
partnership or unincorporated association.

9. State. "State" means any state of the
United States, the District of Columbia, the
Commonwealth of  Puerto Rico, the
Commonwealth of the Northern Mariana Islands,
the United States Virgin Islands, Guam and
America Samoa. It also includes the federal
government of Canada and any provincial
government of Canada and any federally
recognized Indian tribe.

10. Statute. "Statute” means an Act of
Congress or of a state legislature or a provision of
the Constitution of the United States or of a state.

11. State. "State" means any state of the
United States, the District of Columbia, the
Commonwealth of Puerto Rico and any territory
or possession of the United States.

12. Statute. "Statute” means an Act of
Congress or of a state legislature or a provision of
the Constitution of the United States or of a state.
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8616. Inquiries required

8617. Dissemination to noncriminal justice
agencies

Criminal history record information
disseminated to a noncriminal justice agency
under section 613 shall be used solely for the
purpose of which it was disseminated and shall
not be disseminated further.
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g§ _ . Prohibition against further
dissemination of confidential criminal
history record information by a person or
entity

Confidential criminal history record
information dissemination by a Maine criminal
justice agency to a person or public or private
entity addressed in section 654, subsection 1,
paragraph B, C, D, or H must be used by that
person or entity solely for the purpose for
which it was disseminated and may not be
disseminated further.

Note: CLAC voted not to include this
proposed section. It would logically go here if
the decision was made to add it. The section
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would prohibit conduct by a person or entity
other than a Maine criminal justice agency.
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8656. Unlawful dissemination of confidential
criminal history record information

1. Offense. A person is quilty of
unlawful dissemination of confidential criminal
history record information if the person
intentionally disseminates confidential criminal
history record information knowing it to be in
violation of any of the provisions of this

subchapter.

2. Classification. Unlawful
dissemination of confidential criminal history
record information is a Class E crime.

§619. Unlawful dissemination

1. Offense. A person is guilty of
unlawful  dissemination if he knowingly
disseminates criminal history information in
violation of any of the provisions of this
subchapter.

2. Classification. Unlawful

dissemination is a Class E crime.
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of traffic crimes maintained by the Secretary of
State or by a state department of transportation or
motor vehicles or the equivalent thereof for the
purposes of regulating the issuance, suspension,
revocation or renewal of a driver’s, pilot’s or other
operator’s license; and

8. Pardons, commutations, reprieves
and amnesties.  Petitions for and warrants of
pardons, commutations, reprieves and amnesties.

8658. Right to access and review

1. Inspection. Any person or the
person’s attorney may inspect the criminal history
record _information concerning that person

maintained by a criminal justice agency. A
criminal justice agency may prescribe reasonable
hours and locations at which the right may be
exercised and any additional restrictions, including
satisfactory verification of identity by fingerprint
comparison, as are reasonably necessary. These
restrictions are to ensure the security and
confidentiality of the criminal history record
information and to verify the identity of the person
seeking to inspect that information. The agency
shall supply the person or the person’s attorney
with a copy of the criminal history record
information pertaining to the person on request
and payment of a reasonable fee.

G. Peitions for and warrants of pardons,
commutations, reprieves and amnesties.

8620. Right to access and review

1.  Inspection. Any person or his
attorney may inspect the criminal history record
information concerning him maintained by a
criminal justice agency. A person's right to inspect
or review criminal history record information shall
not include access to intelligence and investigative
information or any other information which is not
criminal history record information. A criminal
justice agency may prescribe reasonable hours and
locations at which the right may be exercised and
any additional restrictions, including satisfactory
verification of identity by fingerprint comparison,
as are reasonably necessary. These restrictions
shall be to insure the security and confidentiality
of the criminal history record information and to
verify the identity of the person seeking to inspect
that information. The agency shall supply the
person or his attorney with a copy of the criminal
history record information pertaining to him on
request and payment of a reasonable fee.
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2. Review. A person or the person’s
attorney may request amendment or correction of
criminal history record information concerning the
person by addressing, either in person or in
writing, the request to the criminal justice agency
in_which the information is maintained. The
request must indicate the particular record
involved, the nature of the correction sought, and
the justification for the amendment or correction.

On receipt of a request, the criminal justice agency
shall take necessary steps to determine whether

the questioned information is accurate and
complete. If investigation reveals that the
guestioned _information _is  inaccurate _ or

incomplete, the agency shall immediately correct
the error or deficiency and advise the requesting
person that the correction or amendment has been
made.

Not later than 15 [30?] days, excluding Saturdays,
Sundays and legal public holidays, after the
receipt of a request, the agency shall notify the
requesting person in writing either that the agency
has corrected the error or deficiency or that it
refuses to make the requested amendment or
correction. The notice of refusal must include the
reasons for the refusal, the procedure established
by the agency for requesting a review by the head
of the agency of that refusal and the name and
business address of that official.

3. Administrative appeal. If there is a
request for review, the head of the agency shall,

2. Review. A person or his attorney may
request amendment or correction of criminal
justice record information concerning him by
addressing, either in person or by mail, his request
to the criminal justice agency in which the
information is maintained. The request shall
indicate the particular record involved, the nature
of the correction sought and the justification for
the amendment or correction.

On receipt of a request, the criminal justice agency
shall take necessary steps to determine whether

the questioned information is accurate and
complete. If investigation reveals that the
questioned information is inaccurate or

incomplete, the agency shall immediately correct
the error or deficiency and advise the requesting
person that the correction or amendment has been
made.

Not later than 15 days, excluding Saturdays,
Sundays and legal public holidays, after the
receipt of a request, the agency shall notify the
requesting person in writing either that the agency
has corrected the error or deficiency or that it
refuses to make the requested amendment or
correction. The notice of refusal shall include the
reasons therefor, the procedure established by the
agency for requesting a review by the head of the
agency of that refusal and the name and business
address of that official.

3. Administrative appeal. If there is a
request for review, the head of the agency shall,
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not later than 30 days from the date of the request,
excluding Saturdays, Sundays and legal public
holidays, complete the review and either make the
requested amendment or correction or refuse to do
so. If the head of the agency refuses to make the
requested amendment or correction, the head of
the agency shall permit the requesting person to
file with the agency a concise statement setting
forth the reasons for the disagreement with the
refusal. The head of the agency shall also notify
the person of the provisions for judicial review of
the reviewing official's determination under
subsection 4.

Dissemination of the disputed criminal history
record information by that agency with which the
requesting person has filed a statement of
disagreement, occurring after the filing of such
statement, must clearly reflect notice of the
dispute. A copy of the statement must be included,
along with, if the agency determines it
appropriate, copies of a concise statement of the
reasons of the agency for not making the
amendment or correction requested.

4. Judicial review. If an administrative
appeal brought pursuant to subsection 3 is denied
by the head of the agency, or the requesting
person believes the decision of the head of the
agency to be otherwise unsatisfactory, the person
may, within 30 days of the decision rendered by
the head of the agency, appeal to the Superior
Court in accordance with Title 5, chapter 375,
subchapter 7 and the Maine Rules of Civil
Procedure, Rule 80C.

not later than 30 days from the date of the request,
excluding Saturdays, Sundays and legal public
holidays, complete the review and either make the
requested amendment or correction or refuse to do
so. If the head of the agency refuses to make the
requested amendment or correction, he shall
permit the requesting person to file with the
agency a concise statement setting forth the
reasons for his disagreement with the refusal. He
shall also notify the person of the provisions for
judicial review of the reviewing official's
determination under subsection 4.

Dissemination of the disputed criminal history
record information by that agency with which the
requesting person has filed a statement of
disagreement, occurring after the filing of such
statement, shall clearly reflect notice of the
dispute. A copy of the statement shall be included,
along with, if the agency deems it appropriate,
copies of a concise statement of the reasons of the
agency for not making the amendment or
correction requested.

4. Judicial review. If an administrative
appeal brought pursuant to subsection 3 is denied
by the head of the agency, or the requesting
person believes the decision of the head of the
agency to be otherwise unsatisfactory, the person
may, within 30 days of the decision rendered by
the head of the agency, seek relief in the Superior
Court.
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5. Notification. When a criminal justice
agency has amended or corrected a person's
criminal history record information in response to
written request as provided in subsection 2 or a
court order, the agency shall, within 30 days
thereof, advise all prior recipients, who have
received that information within the year prior to
the amendment or correction, of the amendment or
correction. It shall also notify the person of
compliance with that requirement and the prior
recipients notified.

6. Right of release. The provisions of
this subchapter do not limit the right of a person to
disseminate to any other person criminal history
record information pertaining to that person.

8659. Application to prior Maine Criminal
History Record Information

The provisions of this subchapter apply
to criminal history record information in existence
before July 29, 1976, including that which has
been previously expunged under any other
provision of Maine law, as well as to criminal
history record information in existence on July 29,
1976 and thereafter.

(whole section moved to new Subchapter 11)

5. Notification. When a criminal justice
agency has amended or corrected a person's
criminal history record information in response to
written request as provided in subsection 2 or a
court order, the agency shall, within 30 days
thereof, advise all prior recipients, who have
received that information within the year prior to
the amendment or correction, of the amendment or
correction. It shall also notify the person of
compliance with that requirement and the prior
recipients notified.

6. Right of release. The provisions of
this subchapter shall not limit the right of a person
to disseminate to any other person criminal history
record information pertaining to himself.

8622. Application

The provisions of this subchapter shall
apply to criminal history record information in
existence before July 29, 1976, including that
which has been previously expunged under any
other provision of Maine law, as well as to
criminal history record information in existence on
July 29, 1976 and thereafter.

8614. Limitation on dissemination of
intelligence and investigative information
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8623. Attorney General fees

The Attorney General shall analyze the
impact of this conformity provision upon the
Department of the Attorney General.  The
Department of the Attorney General shall submit a
report to the joint standing committee of the
Legislature having jurisdiction over judiciary
matters to the First Regular Session of the 117th
Legislature on this analysis and recommend a
funding mechanism.  The funding mechanism
must include a fee for services to cover the costs
associated with providing access and copying of
records available to the public under this chapter.
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