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Frequently Asked Questions (FAQ)

General Questions | Public Records | Public Proceedings

GENERAL QUESTIONS

What is the Freedom of Access Act?

The Freedom of Access Act (FOAA) is a state statute that is intended to open the government of
Maine by guaranteeing access to the “public records” and “public proceedings™ of state and local
government bodies and agencies.

Are federal agencies covered by the Freedom of Access Act?

No. FOAA does not apply to federal agencies operating in Maine or to federal government
records. A similar but different federal statute called the “Freedom of Information Act” applies
to the federal government. This federal statute does not apply to state or local government
bodies, agencies or officials.

You can find the text of the Freedom of Information Act, 5 U.S.C. § 551 et seq., at:
http://www.usdoj.gov/oip/foiastat.him or you can find more general information on the Freedom
of Information Act at: http://answers.usa.gov/cgi-

bin/gsaict. cfe/php/enduser/stdadp.php?p_faqid=5940

Who enforces the Freedom of Access Act?

Any aggrieved person may appeal to any Superior Court in the state to seek relief for an alleged
violation of FOAA. 1 M.R.S.A. § 409 (1). Superior Courts Directory:
http://www.courls.state.me.us/maine_courts/superior/directory.shtml

Relief can be in the form of an injunetion-order issued by the court that directs the government
body, agency or official to comply with the law, such as by providing access to a public
proceeding or by making public records available for inspection or copying.

In addition, the Office of the Attorney General or the District Attorneys may bring an
enforcement action seeking penalties if the alleged violation is willful. ] M.R.S.A, § 410.

What are the penalties for failure to comply with the Freedom of Access Act?
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A state government agency or local government entity whose officer or employee commits a
willful violation of FOAA commits a civil violation for which a forfeiture of not more than $500
may be adjudged. 1 M.R.S.A. § 410. Under the current law, there are no criminal penalties for
failure to comply with a request for public records. It is a Class D crime to intentionally remove,
alter, or destroy documents belonging to a state office. | M.R.S.A. § 452,

What is the Public Access Ombudsman?

The Legislature created a public access ombudsman position to review complaints about
compliance with FOAA and attempt to mediate their resolution, as well as answer calls from the
public. media and legislators about the requirements of the law. The ombudsman is also
responsible for providing educational materials about the law and preparing advisory opinions.
The ombudsman works closely with the Right to Know Advisory Committee in monitoring new
developments and considering improvements to the law.

How do I contact the Public Access Ombudsman?

Call the Office of the Attornev General at (207) 626-8577 or get more information online at
public access ombudsman. (webpage and link needed)

Are elected officials required to take training on the Freedom of Access Act?

Yes. BeginningJuly-1-2008.All elected officials subject to this section and public access officers
must complete a course of training on the requirements of FOAA. 1 M.R.S.A. § 412. (cife needs

Which elected officials are required to take Freedom of Access training?
Elected officials required to complete the training include:

¢ the Governor

« Attorney General, Secretary of State, Treasurer of State and State Auditor

+ Legislators eleeted-afterMNovember1-2008

» Commissioners, treasurers, district attorneys, registers of deeds, registers of probate and
budget committee members of any county

* Municipal officers, clerks, treasurers, assessors and budget committee members of
municipal governments

« Officials of school units-and-schoel-boardsadministrative units

e Officials of regional or other political subdivisions, including officials of water districts,
sanitary districts, hospital districts, transit districts or regional transportation districts

o Public access officers.

What is a public access officer?
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A public access officer must be designated to serves as the contact person for an agency. county.
municipality, school administrative unit and regional or other political subdivision for public
records requests. An existing emplovee is designated public access officer and is responsible for
ensuring that public record requests are acknowledged within a reasonable amount of time and
that a good faith estimate of when the response to the request will be complete is provided.

What does the training include?

At a minimum, the training must be designed to be completed in less than 2 hours and include
instruction in:

» the general legal requirements regarding public records and public proceedings
+ the procedures and requirements regarding complying with a request for a public record
» the penalties and other consequences for failure to comply with the law

thnmugh review of the material in this FAQ section of the State’s Freedom of Access website or
by completing another training course that includes all off this information but may include
additional information.

Do training courses need to by certified by the Right to Know Advisory
Committee?

No. Training courses do not need the approval of the Right to Know Advisory Committee, or any
other State agency.

How do elected officials and public access officers certify they have completed
the training?

After completing the training, elected officials and public access officers are required to make a
written or electronic record attesting that the training has been completed. The record, which will
be available to the public, must be kept by the elected official or filed with the public entity to
which the official was elected. A public access officer must file the record with the agency or
official that designated the public access officer. A sample training completion form is available
(This file requires the free Adobe Reader).

Whatis-a-publicacecess officer?
A ﬁuhheﬂeeeyﬂﬂ ficer ser ve&a&—theueen&a«.trﬁemeﬂ—mkan daemy, Lﬁuﬂﬁf—mﬁﬂmﬁﬂh&—w}lwl

PUBLIC RECORDS

What is a public record?
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FOAA defines “public record” as “any written, printed or graphic matter or any mechanical or
electronic data compilation from which information can be obtained, directly or after translation
into a form susceptible of visual or aural comprehension, that is in the possession or custody of
an agency or public official of this State or any of its political subdivisions, or is in the
possession or custody of an association, the membership of which is composed exclusively of
one or more of any of these entities, and has been received or prepared for use in connection with
the transaction of public or governmental business or contains information relating to the
transaction of public or governmental business”. A number of exceptions are specified. (See the
discussion of exemptions below) 1 M.R.S.A. § 402 (3).

Do I have to be a citizen of this state to submit a Freedom of Access Act request
for a public record?

No. FOAA provides that “every-a person” has the right to inspect and copy public records. 1
ML.R.S.A. § 408-A-(1).

How do I make a Freedom of Access Act request for a public record?

See the How to Make a Request page on this site.

Is there a form that must be used to make a Freedom of Access Act request?

No. There are no required forms.

Does my Freedom of Access Act request have to be in writing?

No. FOAA does not require that requests for public records be in writing. However, most
government bodies and agencies ask individuals to submit requests in writing in order to
maintain a record of when the request was received and what records were specifically
requested.

What should I say in my request?

In order for the government body, agency or official to promptly respond to your request, you
should be as specific as possible when describing the records you are seeking. If a particular
document is required, it should be identified precisely—preferably by author, date and title.
However, a request does not have to be that specific. If you cannot identify a specific record, you
should clearly explain the type of records you are secking, from what timeframe and what
subject the records should contain. For example, assume you want to obtain a list of active
landfills near your home. A request to the state Department of Environmental Protection asking
for “all records on landfills” is very broad and would likely produce volumes of records. The
fees for such a request would be very high; the agency would likely find your request too vague
and ask that you make it more specific. On the other hand, a request for “all records identifying
landfills within 20 miles of 147 Main Street in Augusta” is very specific and the request might
fail to produce the information you desire because the agency has no record containing data
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organized in that exact fashion. You might instead consider requesting any record that identifies
“all active landfills in Augusta” or “all active landfills in Kennebec County.” It is more likely
that a record exists which contains this information. You might also want to explain to the
agency exactly what information you hope to learn from the record. In other words, if you are
really trying to determine whether any active landfills near your home in Augusta accept only
wood waste, this additional explanation may help the agency narrow its search and find a record
that meets the exact request.

Does an agency have to acknowledge receipt of my request?

Yes. An agency or official must acknowledge receipt of a request within a reasonable period of
time. | MRSA § 408-(1) 408-A (3).

Can an agency ask me for clarification concerning my request?

Yes. An agency or official may request clarification concerning which public record or public
records are being requested. 1 MRSA §408-H 408-A (3).

Does an agency have to estimate how long it will take fo respond to my request?

Yes. An agency or official must provide a good faith, nonbinding estimate of how long it will
take to comply with the request. The agency or official shall make a good faith effort to fully
respond within the estimated time. 1 MRSA §408-A (3).

When does the agency or official have to make the records available?

The records must be made available “within a reasonable period of time” after the request was
made.-1 M.R.S.A. § 468-{1) 408-A.~The agency or official can schedule the time for your
inspection, conversion and copying of the records during the regular business hours of the
agency or official, and at a time that will not delay or inconvenience the regular activities of the
agency of official. 1 M.R.S.A. 8§ 408-(1}-&2) 408-A (5).

Can an agency or official delay responding if my request was not direcfed to the
agency public access officer?

No. An agency that receives a request to inspect or copy a public record must acknowledge and
respond regardless of whether the request was directed to the public access officer. The
unavailability of a public access officer may not be reason for a delay.

What if the agency or official does not have regular office hours?

If the agency or official does not have regular office hours, the name and telephone number of a
contact person authorized to provide access to the agency’s or official’s records must be posted
in a conspicuous public place and at the office of the agency or official, if an office exists. 1
M.R.S.A.§408-A (5).
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Does an agency have to produce records within 5 days of my request?

No. The records that are responsive to a request must be made available “within a reasonable
period of time” after the request was made.-] MRSA § 408-A-(13-Agencies must respond in
writing within 5 working days only if your request is denied in whole or in part. | MRSA § 4089
H-408-A (4).

Do I have to go to the agency to inspect the records or can I ask the agency or
official to mail me the records?

:eamnable OHM hours. : 4here<,md*rdwﬂabie

tovou-forinspection-

ﬁd&tﬂﬁfﬁa—lﬁ—»ﬁ& Ih:, agency or official xha!l mail the
LO'[’)V upon request. The agency may charge a reasonable fee to cover the cost of making the
copies for you, as well as actual mailing costs. 1 M.R.S.A. §§ 408-A (1), &(2) & (8)(E). 408-(1}
WA,

When may a governmental body refuse to release the records I request?

FOAA provides that certain categories of documents are not public records. Included among
these are records that have been designated confidential by statute, documents subject to a
recognized legal privilege such as the attorney-client privilege or the work-product privilege,
records describing security plans or procedures designed to prevent acts of terrorism, medical
records, juvenile records, and the personal contact information of public employees contained
within records. 1 M.R.S.A. § 402 (3)(A)-(O).

For a list of records or categories of records deemed by statute to be confidential or otherwise not
a public record, see the Statutory Exceptions List. While this listing may not be totally complete,
it contains the vast majority of exceptions to FOAA,

What happens if a public record holds some information that is open to the
public and some information that falls within an exception to the Freedom of
Access Act?

Some public records contain a mixture of information that is public and information that is
confidential or otherwise not subject to public inspection under FOAA. If the record you
requested contains any confidential or excepted information, the custodian will decide if the
confidential or excepted information can be adequately redacted or blacked out so that public
access can be provided or if public access to the document should be denied.

Must an agency have computer technologv resources that allow for maximum
accessibility to public records while protecting confidential information?




When purchasing and contracting for computer software and other information technology
resources. an acency shall consider the extent to which it will maximize accessibility and
exportability while protecting confidential information that mav be contained in the public
records. 1 M.R.S.A. §414.

Does an agency have to explain why it denies access to a public record?

Yes. When an agency denies access to a public record, it must provide the reason for its denial in
writing within 5 working days of the date of the FOAA request. I M.R.S.A. § 408-A (4) 409-(1).

What can I do if I believe an agency has unlawfully withheld a public record?

If you are disunsatisfied with an agency’s decision to withhold access to certain records, vou are
entitled to appeal, within 5 working days of your receipt of the written notice of denial, to any
Superior Court within the state. | M.R.S.A. § 409 (1). Superior Courts Directory:
http://www.courts.state.me.us/maine_courts/superior/directory.shtml

May a governmental body ask me why I want a certain record?

FOAA does not specifically prohibit agencies or officials from asking why an individual is
requesting a public record. However, if asked, the individual is not required to provide a reason
for seeking a record, and the agency cannot deny an individual’s request based solely on either
the individual’s refusal to provide a reason or the reason itself. An agency or official may request
clarification concerning which public record or public records are being requested. I M.R.S.A. §

408-A(3)-(1).

Can I ask that public reports or other documents be created, summarized or put
in a particular format for me?

No. A public officer or agency is not required to prepare reports, summaries, or compilations not
in existence on the date of your request. 1 M.R.S.A. § 408-A (6).

1f the public record is electronically stored. the agency or official subject to a request must
provide the public record either as a printed document or in the medium in which the record is
stored. except that the agency or official is not required to provide access to an electronically
stored public record as a computer file if the agency or official does not have the ability to
separate or mwmt the dlsc]oqme of conﬁdcntldl mformatwn wnldmt,d in or dbsoculcd with that
file. Asrases tal-is :

teeminal, ] MRb/\ §4US A{?}
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Must the agency or official provide me with access to a computer terminal to
inspect electronically stored public records?

No. The agency or official is not required to provide access to a computer terminal.

I asked a public official a question about a record, but he/she didn't answer. Is
he/she required to answer my question?

No. A public officer or agency is not required wadesFOAA-t0 explain or answer questions about

available for inspection and copying.

What records must a public officer or agency keep, and how long do they have to
keep them?

Fhe Generally. FOAA does not control what records must be retained or for how long they must
be retained. re-oth ies-arerequi allrecarde pas "

However, FOAA does require that a public body keep a summary of its public proceedings. The
summary must include: the date, time and place of the proceeding; the members of the public
body, recorded as either present or absent; and all motions and votes taken, by individual
member if the vote is by roll call. The summary can be in any medium, including audio, video
and electronic. This requirement applies to public bodies that do more than serve in an advisory
capacity. 1 ML.R.S.A. § 403,

How long records must be kept depends on the type of record and the value of the record’s
content. The Maine State Archives works with state agencies and local governments to establish
rules for the retention and disposition of government records, including the length of time that
certain records need to be preserved by the agency before they are either destroyed or sent to the
Maine State Archives for long-term or permanent retention. 5 M.R.S.A. § 95 (7). The Maine
State Archives provides guidance on the management and retention of state agency and local
government records, including schedules for how long records are retained, on its website at
http://www.maine.gov/sos/arc/records/state/index.html

Are an agency’s or official’s e-mails public records?

Any record, regardless of the form in which it is maintained by an agency or official, can be a
public record. As with any record, if the e-mail is “in the possession or custody of an agency or
public official of this State or any of its political subdivisions, or is in the possession or custody
of an association, the membership of which is composed exclusively of one or more of any of
these entities, and has been received or prepared for use in connection with the transaction of
public or governmental business or contains information relating to the transaction of public or




governmental business” and is not deemed confidential or excepted from FOAA, it constitutes a
“public record”. 1 M.R.S.A. § 402 (3).

Email messages are subject to the same retention schedules as other public records based on the
content of the message. There are no retention schedules specific to email messages. Guidance
on the retention of email and digital records can be found at
http://www.maine.gov/sos/arc/records/state/emailguide0712.pdf

Is the personalcontactinformation-ef information contained in a communication
between a -constituent and s-who-eentaet-their legislators a public record?

The information is-net-a-publierecordifitis-of a personal nature consisting of an individual’s
medical information, credit or financial information, character. misconduct or disciplinary action,
social security number, or that would be confidential if it were in the possession of another
public agency or official is not a public record. However. other parts of the communication are
public. 1 ML.R.S.A. § 402 (3 C-1)

Can an agency charge for public records?

There is no initial fee for submitting a FOAA request and agencies cannot charge an individual
to inspect records_unless the public record cannot be inspected without being compiled or
converted. 1 M.R.S.A. § 408-A (8)(D)-33). However, agencies can and normally do charge
for copying records. Although FOAA does not set standard copying rates, it permits agencies to
charge “a reasonable fee to cover the cost of copying”. 1| M.R.S.A. § 408-A (8)(A)+433HA.

Agencies and officials may also charge fees for the time spent searching for, retrieving,
compiling or redacting confidential information from the requested records. FOAA authorizes
agencies or officials to charge $1540 per hour after the first hour of staff time per request. 1
M.R.S.A. § 408-A (8)(B)-33€3). Where transtation conversion of a record is necessary, the
agency or official may also charge a fee to cover the actual cost of translationconversion. 1
M.R.S.A. § 408-A (8)}(C)-33C).

The agency or official must prepare an estimate of the time and cost required to complete a
request and if the estimate is greater than $2030, the agency or official must notify the requester
before proceeding. The agency may request payment of the costs in advance if the estimated cost
exceeds $100 or if the requester has previously failed to pay a fee properly assessed under
FOAA. 1 M.R.S.A. § 408-A (9) & (10)r-&(5).

I cannot afford to pay the fees charged by the agency or official to research my
request or copy the records. Can I get a waiver?

The agency of official may, but is not required to, waive part or all of the total fee if the requester

interest because it is likely to contribute significantly to public understanding of the operations or
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activities of government and is not primarily in the commercial interest of the requester. 1
M.R.S.A. § 408-A (11).463

Is a public agency or official required under the Freedom of Access Act to honor
a “standing request” for information, such as a request that certain reports be
sent to me automatically each month?

No. A public body is required to make available for inspection and copying (subject to any
applicable exemptions) only those public records that exist on the date of the request. Persons
seeking to inspect or obtain copies of public records on a continuing basis are required to make a
new request for any additional records sought afier the date of the original request.

PUBLIC PROCEEDINGS

What is a public proceeding?

The term “public proceeding” means “the transactions of any functions affecting any or all
citizens of the State” by the Maine Legislature and its committees and subcommittees; any board
or commission of a state agency or authority including the University of Maine and the Maine
Community College System; any board, commission, agency or authority of any county,
municipality, school district or any regional or other political or administrative subdivision; the
full membership meetings of any association, the membership of which is comprised exclusively
of counties, municipalities, school districts, other political or administrative subdivisions, or their
boards, commissions, agencies or authorities; and any advisory organization established,
authorized or organized by law, resolve or executive order. 1 M.R.S.A. § 402 (2).

What does the law require with regard to public proceedings?

FOAA requires all public proceedings to be open to the public and any person must be permitted
to attend. 1 M.R.S.A. § 403,

When does a meeting or gathering of members of a public body or agency
require public notice?

Public notice is required of all public proceedings if the proceedings are a meeting of a body or
agency consisting of 3 or more persons. 1 MRSA § 406.

What kind of notice of public proceedings does the Freedom of Access Act
require?

Public notice must be given in ample time to allow public attendance and must be disseminated
in a manner reasonably calculated to notify the general public in the jurisdiction served by the
body or agency. 1 M.R.S.A. § 406,
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Can a public body or agency hold an emergency meeting?

Yes. Public notice of an emergency meeting must be provided to local representatives of the
media, whenever practicable. The notice must include the time and location of the meeting and
be provided by the same (or faster) means used to notify the members of the public body or
agency conducting the public proceeding. | MRSA § 406. The requirements that the meeting be
open to the public, that any person be permitted to attend and that records or minutes of the
meeting be made and open for public inspection still apply. 1 MRSA § 403.

Can public bodies or agencies hold a closed meeting?
Yes. Public bodies or agencies are permitted, subject to certain procedural conditions, to hold

closed “executive sessions” on specified subjects after a public recorded vote of 3/5 of the
members present and voting. 1 M.R.S.A. § 405 (1)-(5).

Can the body or agency conduct all of its business during an executive session?

Generally, no. The content of deliberations during executive sessions is restricted to the matters
listed in FOAA, such as: discussions regarding the suspension or expulsion of a student; certain
employment actions; the acquisition, use or disposition of public property; consultations between
a body and its attorney concerning its legal rights and responsibilities or pending litigation; and
discussion of documents that are confidential by statute. In addition, any body or agency subject
to FOAA is prohibited from giving final approval to any ordinances, orders, rules, resolutions,
regulations, contracts, appointments or other official action in an executive session. ] M.R.S.A. §

405(2) & (6).

What if I believe a public body or agency conducted improper business during
an executive session?

Upon learning of any such action, any person may appeal to any Superior Court in the State. If
the court determines the body or agency acted illegally, the action that was taken by the body or
agency will be declared to be null and void and the officials responsible will be subject to the
penalties provided in the Act. 1 M.R.S.A. § 409 (2). Superior Courts Directory:
hitp://www.courts.state.me.us/maine_courts/superior/directory.shtml

Can members of a body communicate with one another by e-mail outside of a
public proceeding?

The law does not prohibit communications outside of public proceedings between members of a
public body unless those communications are used to defeat the purposes of FOAA. T MLR.S.A.
§ 401

-\ -
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However—email -mail or other communication among a quorum of the members of a body that
is used as a substitute for deliberations or decisions which should properly take place at a public
meeting may likely be considered a “meeting” in violation of the statutory requirements for open
meetings and public notice. “Public proceedings” are defined in part as “the transactions of any
functions affecting any or all citizens of the State...” 1 M.R.S.A. § 402. The underlying purpose
of FOAA is that public proceedings be conducted openly and that deliberations and actions be
taken openly; clandestine meetings should not be used to defeat the purpose of the law, 1
M.R.S.A. § 401. Public proceedings must be conducted in public and any person must be
permitted to attend and observe the body’s proceeding although executive sessions are permitted
under certain circumstances. 1 M.R.S.A. § 403. In addition, public notice must be given for a
public proceeding if the proceeding is a meeting of a body or agency consisting of 3 or more
persons. 1 M.R.S.A. § 406.

Members of a body should refrain from the use of e-mail as a substitute for deliberating or
deciding substantive matters properly confined to public proceedings. E-mail is permissible to
communicate with other members about non-substantive matters such as scheduling meetings,
developing agendas and disseminating information and reports.

Even when sent or received using a member’s personal computer or e-mail account. e-mail may
be considered a public record Email-is-a-publierecord-{lilkely-even-when-sentusing a-member’s
persenal-computerif it contains information relating to the transaction of public or
governmental business unless the information is designated as confidential or excepted from the
definition of a public record. 1 M.R.S.A. § 402.-sub-§( 3). As aresult, members of a body should
be aware that all e-mails and e-mail attachments relating to the member’s participation are likely
public records subject to public inspection under FOAA.

Can I record a public proceeding?

Yes. FOAA allows individuals to make written, taped or filmed records of a public proceeding,
or to broadcast the proceedings live, provided the action does not interfere with the orderly
conduct of the proceedings. The body or agency holding the proceeding can make reasonable
rules or regulations to govern these activities so long as the rules or regulations do not defeat the
purpose of FOAA. 1 M.R.S. A, § 404.

Do members of the public have a right to speak at public meetings under the
Freedom of Access Act?

FOAA does not require that an opportunity for public participation be provided at open
meetings, although many public bodies or agencies choose to permit public participation. In
those instances, the public body or agency can adopt reasonable rules to ensure meetings are
conducted in a fair and orderly manner. For example, the body or agency can set a rule that
requires the same amount of time be afforded to each person that wants to speak.

Is the public body or agency required to keep running minutes or a record of a
public proceeding?
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There is no requirement under FOAA that a public body or agency keep running minutes during
all public proceedings. FOAA does require, however, that public bodies and agencies keep a
written record of every decision that involves the conditional approval or denial of an
application, license, certificate or permit, and every decision that involves the dismissal or
refusal to renew the contract of any public official, employee or appointee. | ML.R.S.A. § 407 (1)
& (2).

If the public proceeding is an “adjudicatory proceeding” as defined in the Maine Administrative
Procedure Act, the agency is required to compile a record that complies with statutory
specifications, including a recording in a form susceptible of transcription. 5 MLR.S.A. §§ 8002
(1) and 9059.

Note: A member of the RTKAC asked Peggy whether this should be changed “given the recent
revision to 403" and she asked me to look into it. As far as I can tell. there are no changes to 403
in Chapter 662, It seems to me as though this section was going to be changed (LD 1791). but
didn’t pass and was made into a resolve (2009, Chp. 186) directing the Committee to examine
some more aspects of a proposed change. Just wanted to note this in case I was reading the
legislative history wrong, or missing some change to this issue.

Is the agency or body required to make the record or minutes of a public
proceeding available to the public?

Yes. Any legally required record or minutes of a public proceeding must be made promptly and
shall be open to public inspection. In addition, every agency is required to make a written record
of any decision that involves conditional approval or denial of any application, license,
certificate or other type of permit and to make those decisions publicly available, | M.R.S.A. §§
403, 407; 5 M.R.S.A. § 9059 (3).
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Frequently Asked Questions (FAQ)

General Questions | Public Records | Public Proceedings

GENERAL QUESTIONS

What is the Freedom of Access Act?

The Freedom of Access Ac!;'-(FOAA) 1s a state statute that is intended to open the government of
Maine by guaranteeing-access to the “public records” and “public proceedings” of state and local
government bodies and agencies.

Are federal agencies covered by the Freedom of Access Act?

No. FOAA does not apply to federal agencies operating in Maine or to federal government
records. A similar but different federal statute called the “Freedom of Information Act” applies
to the federal government. This federal statute does not apply to state or local government
bodies, agencies or officials.

You can find the text of the Freedom of Information Act, 5 U.S.C. § 551 et seq., at:
http://www.usdoj.gov/oip/foiastat.htm or you can find more general information on the Freedom
of Information Act at: http://answers.usa.gov/cgi-

bin/gsaict. cfg/php/enduser/stdadp.php?p_faqid=5940

Who enforces the Freedom of Access Act?

Any aggrieved person may appeal to any Superior Court in the state to seek relief for an alleged
violation of FOAA. 1 MLR.S.A. § 409 (1). Superior Courts Directory:
http://www.courts.state.me.us/maine_courts/superior/directory.shtml

Relief can be in the form of an order issued by the court that directs the government body,
agency or official to comply with the law, such as by providing access to a public proceeding or
by making public records available for inspection or copying.

In addition, the Office of the Attorney General or the District Attorneys may bring an
enforcement action seeking penalties if the alleged violation is willful. 1 M.R.S.A. § 410.

What are the penalties for failure to comply with the Freedom of Access Act?

A state government agency or local government entity whose officer or employee commits a
willful violation of FOAA commits a civil violation for which a forfeiture of not more than $500
may be adjudged. 1 M.R.S.A. § 410. Under the current law, there are no criminal penalties for
failure to comply with a request for public records. It is a Class D crime to intentionally remove,
alter, or destroy documents belonging to a state office. 1 M.R.S.A. § 452.




What is the Public Access Ombudsman?

The Legislature created a public access ombudsman position to review complaints about
compliance with FOAA and attempt to mediate their resolution, as well as answer calls from the
public, media and legislators about the requirements of the law. The ombudsman is also
responsible for providing educational materials about the law and preparing advisory opinions.
The ombudsman works closely with the Right to Know Advisory Committee in monitoring new
developments and considering improvements to the law.

How do I contact the Public Access Ombudsman?

Call the Office of the Attorney General at (207) 626-8577 or get more information online at
public access ombudsman. (webpage and link needed) '

Are elected officials required to take training on the Freedom of Access Act?

Yes. All elected officials subject to this section and public access officers must complete a
course of training on the requirements of FOAA. 1 M.R.S.A. § 412. (cite needs to be linked)

Which elected officials are required to take Freedom of Access training?
Elected officials required to complete the training include:

s the Governor )

¢ Attorney General, Secretary of State, Treasurer of State and State Auditor

o Legislators

o Commissioners, treasurers, district attorneys, registers of deeds, registers of probate and
budget committee members of any county

¢ Municipal officers, clerks, treasurers, assessors and budget committee members of
municipal governments -

e Officials of school administrative units

o Officials of regional or other political subdivisions, including officials of water districts,
sanitary districts, hospital districts, transit districts or regional transportation districts

« Public access officers.

What is a public access officer?

A public access officer must be designated to serve as the contact person for an agency, county,
municipality, school administrative unit and regional or other political subdivision for public
records requests. An existing employee is designated public access officer and is responsible for
ensuring that public record requests are acknowledged within a reasonable amount of time and
that.a good faith estimate of when the response to the request will be complete is provided.

What does the training include?



At a minimum, the fraining must be designed to be completed in less than 2 hours and include
instruction in:

o the general legal requirements regarding public records and public proceedings
¢ the procedures and requirements regarding complying with a request for a public record
o the penalties and other consequences for failure to comply with the law

Elected officials and public access officers can meet the training requirement by conducting a
thorough review of the material in this FAQ section of the State’s Freedom of Access website or
by completing another training course that includes all off this information but may include
additional information.

Do training courses need to by certified by the nght to Know Advisory
Committee?

No. Training courses do not need the approval of the Right to Know Advisory Committee, or any
other State agency.

How do elected officials and public access officers certify they have completed
the training?

After completing the training, elected officials and public access officers are required to make a
written or electronic record attesting that the training has been completed. The record, which will
be available to the public, must be kept by the elected official or filed with the public entity to
which the official was elected. A public access officer must file the record with the agency or
official that designated the public access officer. A sample training completion form is available
(This file requires the free Adobe Reader).

PUBLIC RECORDS

‘What is a public record?

FOAA defines “public record” as “any written, printed or graphic matter or any mechanical or
electronic data compilation from which information can be obtained, directly or after translation
into a form susceptible of visual or aural comprehension, that is in the possession or custody of
an agency or public official of this State or any of its political subdivisions, or is in the
possession or custody of an association, the membership of which is composed exclusively of
one or more of any of these entities, and has been received or prepared for use in connection with
the transaction of public or governmental business or contains information relating to the
transaction of public or governmental business”. A number of exceptions are specified. (See the
discussion of exemptions below) 1 MLR.S.A. § 402 (3).

Do I have to be a citizen of this state to submit a Freedom of Access Act request
for a public record?



No. FOAA provides that “a person” has the right to inspect and copy public records. 1 M.R.S.A.
§ 408-A.

How do I make a Freedom of Access Act request for a public record?

See the How to Make a Request page on this site.

Is there a form that must be used to make a Freedom of Access Act request?

No. There are no required forms.

Does my Freedom of Access Act request have to be in writing?

No. FOAA does not require that requests for public records be in writing. However, most
governmental bodies and agencies ask individuals to submit requests in writing in order to
maintain a record of when the request was received and what records were specifically
requested. -

What should I say in my request?

In order for the governmental body, agency or official to promptly respond to your request, you
should be as specific as possible when describing the records you are seeking. If a particular
document is required, it should be identified precisely—preferably by author, date and title.
However, a request does not have to be that specific. If you cannot identify a specific record, you
should clearly explain the type of records you are seeking, from what timeframe and what
subject the records should contain. For example, assume you want to obtain a list of active
landfills near your home. A request to the state Department of Environmental Protection asking
for “all records on landfills” is very broad and would likely produce volumes of records. The
fees for such a request would be very high; the agency would likely find your request too vague
and ask that you make it more specific. On the other hand, a request for “all records identifying
landfills within 20 miles of 147 Main Street in Augusta” is very specific and the request might
fail to produce the information you desire because the agency has no record containing data
organized in that exact fashion. You might instead consider requesting any record that identifies
“all active landfills in Augusta” or “all active landfills in Kennebec County.” It is more likely
that a record exists which contains this information. You might also want to explain to the
agency exactly what information you hope to learn from the record. In other words, if you are
really trying to determine whether any active landfills near your home in Augusta accept only
wood waste, this additional explanation may help the agency narrow its search and find a record
that meets the exact request.

Does an agency have to acknowledge receipt of my request?

Yes. An agency or official must acknowledge receipt of a request within a reasonable period of

time. ] MLR.S.A. § 408-A (3).

Can an agency ask me for clarification concerning my request?



Yes. An agency or official may request clarification concerning which public record or public
records are being requested. 1 M.R.S.A. § 408-A (3).

Does an agency have to estimate how long it will take to respond to my request?

Yes. An agency or official must provide a good faith, nonbinding estimate of how long it will
“take to comply with the request. The agency or official shall make a good faith effort to ful]y
respond within the estimated time. 1 M.R.S.A. § 408-A (3).

When does the agency or official have to make the records available?

The records must be made available “within a reasonable period of time” after the request was
made. 1 M.R.S.A. § 408-A. The agency or official can schedule the time for your inspection,
conversion and copying of the records during the regular business hours of the agency or official
and at a time that will not delay or inconvenience the regular activities of the agency of official.
I M.R.S.A. § 408-A (5).

]

Can an agency or official delay responding if my request was not directed to the
agency public access officer?

No. An agency that receives a request to inspect or copy a public record must acknowledge and
respond regardless of whether the request was directed to the public access officer. The
unavailability of a public access officer may not be reason for a delay.

What if the agency or official does not have regular office hours?

If the agency or official does not have regular office hours, the name and telephone number of a
contact person authorized to provide access to the agency’s or official’s records must be posted
in a conspicuous public place and at the office of the agency or official, if an office exists.

1 M.R.S.A. § 408-A (5).

Does an agency have to produce records within 5 days of my request?

No. The records that are responsive to a request must be made available “within a reasonable
period of time” after the request was made.] M.R.S.A, § 408-A. Agencies must respond in
writing within 5 working days only if your request is denied in whole or in part. | M.R.S.A. §
408-A (4).

Do I have to go to the agency to inspect the records or can I ask the agency or
official to mail me the records?

A person may inspect or copy any public record in the office of the agency or official during
reasonable office hours.. The agency or official shall mail the copy upon request. The agency
may charge a reasonable fee to cover the cost of making the copies for you, as well as actual
mailing costs. I M.R.S.A. § 408-A (1), (2). (8)(E).




When may a governmental body refuse to release the records I request?

FOAA provides that certain categories of documents are not public records. Included among
these are records that have been designated confidential by statute, documents subject to a
recognized legal privilege such as the attorney-client privilege or the work-product privilege,
records describing security plans or procedures designed to prevent acts of terrorism, medical

records, juvenile records, and the personal contact information of public employees contained
within records. 1 MLR.S.A. § 402 (3)(A)-(O).

For a list of records or categories of records deemed by statute to be confidential or otherwise not
a public record, see the Statutory Exceptions List. While this listing may not be totally complete,
it contains the vast majority of exceptions to FOAA.

What happens if a public record holds some information that is open to the

public and some information that falls within an exception to the Freedom of
Access Act?

Some public records contain a mixture of information that is public and information that is
confidential or otherwise not subject to public inspection under FOAA. If the record you
requested contains any confidential or excepted information, the custodian will decide if the
confidential or excepted information can be adequately redacted or blacked out so that public
access can be provided or if public access to the document should be denied.

Must an agency have computer technology resources that allow for maximum
accessibility to public records while protecting confidential information?

When purchasing and contracting for computer software and other information technology
resources, an agency shall consider the extent to which it will maximize accessibility and
exportability while protecting confidential information that may be contained in the public
records. 1 ML.R.S.A. §414.

Does an agency have to explain why it denies access to a public record?

Yes. When an agency denies access to a public record, it must provide the reason for its denial in
writing within 5 working days of the date of the FOAA request. 1 M.R.S.A. § 408-A (4) .

What can I do if I believe an agency has unlawfully withheld a public record?

If you are not satisfied with an agency’s decision to withhold access to certain records, you are
entitled to appeal, within 5 working days of your receipt of the written notice of denial, to any
Superior Court within the state. 1 M.R.S.A. § 409 (1). Superior Courts Directory:
http://www.courts,state.me.us/maine_courts/superior/directory.shtml

May a governmental body ask me why I want a certain record?



FOAA does not specifically prohibit agencies or officials from asking why an individual is
requesting a public record. However, if asked, the individual is not required to provide a reason
for seeking a record, and the agency cannot deny an individual’s request based solely on either
the individual’s refusal to provide a reason or the reason itself. An agency or official may request
clarification concerning which public record or public records are being requested. ] M.R.S.A. §
408-A (3).

Can I ask that public reports or other documents be created, summarized or put
in a particular format for me?

No. A public officer or agency is not required to prepare repofts, summaries, or compilations not
in existence on the date of your request. 1 M.R.S.A. § 408-A (6).

If the public record is electronically stored, the agency or official subject to a request must
provide the public record either as a printed document or in the medium in which the record is
stored, except that the agency or official is not required to provide access to an electronically
stored public record as a computer file if the agency or official does not have the ability to

separate or prevent the disclosure of confidential information contained in or associated with that
file. . 1 MLR.S.A. § 408-A (7).

Must the agency or official provide me with access to a computer terminal to
inspect electronically stored public records?

No. The agency or official is not required to provide access to a computer terminal.

I asked a public official a question about a record, but he/she didn't answer. Is
he/she required to answer my question?

No. A public officer or agency is not required to explain or answer questions about public
records. FOAA only requires officials and agencies to make public records available for
inspection and copying.

What records must a public officer or agency keep, and how long do they have to
keep them?

Generally, FOAA does not control what records must be retained or for how long they must be
retained. However, FOAA does require that a public body keep a summary of its public
proceedings. The summary must include: the date, time and place of the proceeding; the
members of the public body, recorded as either present or absent; and all motions and votes
taken, by individual member if the vote is by roll call. The summary can be in any medium,
including audio, video and electronic. This requirement applies to public bodies that do more
than serve in an advisory capacity. 1| M.R.S.A. § 403.

How long records must be kept depends on the type of record and the value of the record’s
content. The Maine State Archives works with state agencies and local governments to establish




rules for the retention and disposition of government records, including the length of time that
certain records need to be preserved by the agency before they are either destroyed or sent to the
Maine State Archives for long-term or permanent retention. 5 M.R.S.A. § 95 (7). The Maine
State Archives provides guidance on the management and retention of state agency and local
government records, including schedules for how long records are retained, on its website at
http://www.maine.gov/sos/arc/records/state/index.html

Are an agency’s or official’s e-mails public records?

Any record, regardless of the form in which it is maintained by an agency or official, can be a
public record. As with any record, if the e-mail is “in the possession or custody of an agency or
public official of this State or any of its political subdivisions, or is in the possession or custody
of an association, the membership of which is composed exclusively of one or more of any of
these entities, and has been received or prepared for use in connection with the transaction of
public or governmental business or contains information relating to the transaction of public or
governmental business” and is not deemed confidential or excepted from FOAA, it constitutes a
“public record". 1 M.R.S.A. § 402 (3).

Email messages are subject to the same retention schedules as other public records based on the
content of the message. There are no retention schedules specific to email messages. Guidance
on the retention of email and digital records can be found at
http://www.maine.gov/sos/arc/records/state/emailguide0712 . pdf

Is information contained in 2 communication between a constituent and their
legislator a public record?

Information of a personal nature consisting of an individual’s medical information, credit or
financial information, character, misconduct or disciplinary action, social security number, or
that would be confidential if it were in the possession of another public agency or official is not a
public record. However, other parts of the communication are public. 1 M.R.S.A. § 402 (3)(C-
1)

Can an agency charge for public records?

There is no initial fee for submitting a FOAA request and agencies cannot charge an individual
to inspect records unless the public record cannot be inspected without being compiled or
converted. 1 M.R.S.A. § 408-A (8)(D). However, agencies can and normally do charge for
copying records. Although FOAA does not set standard copying rates, it permits agencies to
charge “a reasonable fee to cover the cost of copying”. 1 M.R.S.A. § 408-A (8)(A).

Agencies and officials may also charge fees for the time spent searching for, retrieving,
compiling or redacting confidential information from the requested records. FOAA authorizes
agencies or officials to charge $15 per hour after the first hour of staff time per request.

1 MLR.S.A. § 408-A (8)(B). Where conversion of a record is necessary, the agency or official
may also charge a fee to cover the actual cost of conversion. 1 M.R.S.A. § 408-A (8)(C).




The agency or official must prepare an estimate of the time and cost required to complete a
request and if the estimate is greater than $30, the agency or official must notify the requester
before proceeding. The agency may request payment of the costs in advance if the estimated cost
exceeds $100 or if the requester has previously failed to pay a fee properly assessed under
FOAA.1 M.R.S.A. § 408-A (9), (10).

I cannot afford to pay the fees charged by the agency or official to research my
request or copy the records. Can I get a waiver?

The agency of official may, but is not required to, waive part or all of the total fee if the requester
iIs indigent, or if the agency or official considers release of the public record to be in the public
interest because it is likely to contribute significantly to public understanding of the operations or
activities of government and is not primarily in the commercial interest of the requester. 1
M.R.S.A. § 408-A (11). _ ' '

Is a public agency or official required under the Freedom of Access Act to honor
a “standing request” for information, such as a request that certain reports be
sent to me automatically each month?

No. A public body is required to make available for inspection and copying (subject to any
applicable exemptions) only those public records that exist on the date of the request. Persons
seeking to inspect or obtain copies of public records on a continuing basis are required to make a
new request for any additional records sought after the date of the original request.

PUBLIC PROCEEDINGS
What is a public proceeding?

The term “public proceeding” means “the transactions of any functions affecting any or all
citizens of the State” by the Maine Legislature and its committees and subcommittees; any board
or commission of a state agency or authority including the University of Maine and the Maine
Community College System; any board, commission, agency or authority of any county,
municipality, school district or any regional or other political or administrative subdivision; the
full membership meetings of any association, the membership of which is comprised exclusively
of counties, municipalities, school districts, other political or administrative subdivisions, or their
boards, commissions, agencies or authorities; and any advisory organization established,
authorized or organized by law, resolve or executive order. 1 M.R.S.A. § 402 (2).

What does the law require with regard to public proceedings?

FOAA requires all public proceedings to be open to the public and any person must be permitted
to attend. 1 ML.R.S.A. § 403,

When does a meeting or gathering of members of a public body or agency
require public notice?



Public notice is required of all public proceedings if the proceedings are a meeting of a body or
agency consisting of 3 or more persons. 1 M.R.S.A. § 406.

- What kind of notice of public proceedings does the Freedom of Access Act
require?

Public notice must be given in ample time to allow public attendance and must be disseminated
in a manner reasonably calculated to notify the general public in the jurisdiction served by the
body or agency. 1 M.R.S.A. § 406. :

Can a public body or agency hold an emergency meeting?

Yes. Public notice of an emergency meeting must be provided to local representatives of the
media, whenever practicable. The notice must include the time and location of the meeting and
be provided by the same (or faster) means used to notify the members of the public body or
agency conducting the public proceeding. 1 M.R.S.A. § 406. The requirements that the meeting
be open to the public, that any person be permitted to attend and that records or minutes of the
meeting be made and open for public inspection still apply. 1 M.R.S.A. § 403.

Can public bodies or agencies hold a closed meeting?

Yes. Public bodies or agencies are permitted, subject to certain procedural conditions, to hold
closed “executive sessions” on specified subjects after a public recorded vote of 3/5 of the
members present and voting. 1 M.R.S.A. § 405 (1)-(5).

Can the body or agency conduct all of its business during an executive session?

Generally, no. The content of deliberations during executive sessions is restricted to the matters
listed in FOAA, such as: discussions regarding the suspension or expulsion of a student; certain
employment actions; the acquisition, use or disposition of public property; consultations between
a body and its attorney concerning its legal rights and responsibilities or pending litigation; and
discussion of documents that are confidential by statute. In addition, any governmental body or
agency subject to FOAA is prohibited from giving final approval to any ordinances, orders,
rules, resolutions, regulations, contracts, appointments or other official action in an executive
session. | M.R.S.A. § 405 (2). (6).

What if I believe a public body or agency conducted improper business during
an executive session?

Upon learning of any such action, any person may appeal to any Superior Court in the State. If
the court determines the body or agency acted illegally, the action that was taken by the body or
agency will be declared to be null and void and the officials responsible will be subject to the
penalties provided in the Act. 1 ML.R.S.A. § 409 (2). Superior Courts Directory:
http://www.courts.state.me.us/maine courts/superior/directory.shtml




Can members of a body communicate with one another by e-mail outside of a
public proceeding?

The law does not prohibit communications outside of :public proceedings between members of a
public body unless those communications are used to defeat the purposes of FOAA.
1 M.R.S.A. § 401.

E-mail or other communication among a quorum of the members of a body that is used as a
substitute for deliberations or decisions which should properly take place at a public meeting
may likely be considered a “meeting” in violation of the statutory requirements for open
meetings and public notice. “Public proceedings” are defined in part as “the transactions of any
functions affecting any or all citizens of the State...” I M.R.S.A. § 402. The underlying purpose
of FOAA is that public proceedings be conducted openly and that deliberations and actions be
taken openly; clandestine meetings should not be used to defeat the purpose of the law.

I M.R.S.A. § 401. Public proceedings must be conducted in public and any person must be
permitted to attend and observe the body’s proceeding although executive sessions are permitted
under certain circumstances. 1 M.R.S.A, § 403. In addition, public notice must be given for a

public proceeding if the proceeding is a meeting of a body or agency consisting of 3 or more
persons. 1 M.R.S.A. § 406.

Members of a body should refrain from the use of e-mail as a substitute for deliberating or
deciding substantive matters properly confined to public proceedings. E-mail is permissible to
communicate with other members about non-substantive matters such as scheduling meetings,
developing agendas and disseminating information and reports.

Even when sent or received using a member’s personal computer or e-mail account, e-mail may
be considered a public record if it contains information relating to the transaction of public or
governmental business unless the information is designated as confidential or excepted from the
definition of a public record. 1 M.R.S.A. § 402.( 3). As a result, members of a body should be
aware that all e-mails and e-mail attachments relating to the member’s participation are likely
public records subject to public inspection under FOAA.

Can I record a public proceeding?

Yes. FOAA allows individuals to make written, taped or filmed records of a public proceeding,
or to broadcast the proceedings live, provided the action does not interfere with the orderly
conduct of the proceedings. The body or agency holding the proceeding can make reasonable
rules or regulations to govern these activities so long as the rules or regulations do not defeat the
purpose of FOAA. 1 M.R.S.A, § 404.

Do members of the public have a right to speak at public meetings under the
Freedom of Access Act?

FOAA does not require that an opportunity for public participation be provided at open
meetings, although many public bodies or agencies choose to permit public participation. In
those instances, the public body or agency can adopt reasonable rules to ensure meetings are



conducted in a fair and orderly manner. For example, the body or agency can set a rule that
requires the same amount of time be afforded to each person that wants to speak.

Is the public body or agency required to keep running minutes or a record of a
public proceeding?

There is no requirement under FOAA that a public body or agency keep running minutes during
all public proceedings. FOAA does require, however, that public bodies and agencies keep a
written record of every decision that involves the conditional approval or denial of an
application, license, certificate or permit, and every decision that involves the dismissal or
refusal to renew the contract of any public official, employee or appointee. 1 M.R.S.A. § 407 (1),

2).

If the public proceeding is an “adjudicatory proceeding” as defined in the Maine Administrative
Procedure Act, the agency is required to compile a record that complies with statutory
specifications, including a recording in a form susceptible of transcription. 5 M.R.S.A. § 8002
(1); S M.R.S.A. § 9059. '

Is the agency or body required to make the record or minutes of a public
proceeding available to the public?

Yes. Any legally required record or minutes of a public proceeding must be made promptly and
shall be open to public inspection. In addition, every agency is required to make a written record
of any decision that involves conditional approval or denial of any application, license,
certificate or other type of permit and to make those decisions publicly available, 1 M.R.S.A. §
403, 407; S M.R.S.A. § 9059 (3).




