
Right to Know Advisory Committee

Legislative and Bulk Records Subcommittees
December 8, 2011

Meeting Summary

Convened 10:20 a.m., Room 438, State House, Augusta

	Present: 
	Absent:

	Mike Cianchette, Chair, Bulk Records Subcommittee 

Judy Meyer, Chair, Legislative Subcommittee 

Perry Antone

Joe Brown 

Richard Flewelling

Ted Glessner
Kelly Morgan

Linda Pistner

Harry Pringle


	Shenna Bellows

Mal Leary
Bill Logan




Staff:

Peggy Reinsch and Colleen McCarthy Reid

Judy Meyer and Mike Cianchette, subcommittee chairs, called the meeting to order and asked all the members to introduce themselves.  
Review of revised draft  
The Subcommittees again reviewed the revised draft prepared by staff; this revision reflects the Subcommittees’ decisions at the November 17th meeting. 
Sec.1; New Section 400. The Subcommittees approved the language suggested by staff to provide a short title and cite to the “Freedom of Access Act” for Title 1, chapter 13, subchapter 1. 
Sec. 2; Section 401-A; information technology policy. The Subcommittees reviewed the revised draft. Based on prior discussion, staff revised section 1 to make it clear that the statement of policy does not apply retroactively and revised section 2 to focus on agencies, not individual officials.  
Harry Pringle expressed support for the revised section 2, but has continued concerns about putting the policy statement in section 1in the statutes. In response to a suggestion by Kelly Morgan to strike section 1, the Subcommittees unanimously approved section 2 as written. 
Sec. 3; section 402, sub-§ 1-B; definition of public access officer. The Subcommittees approved the language as written. 

[The Subcommittees deferred discussion of section 4 and the suggested draft language related to working papers until later in the meeting.] 

Sec. 5 and Sec. 6. New Section 408-A; public records available for copying and inspection. 

· Subsections 1 to 3. The Subcommittees unanimously approved these subsections as written. 
· Subsection 4. The Subcommittees unanimously approved this subsection and determined that the language from current law referring to a “body” in addition to an agency or official should remain. 
· Subsection 5. The Subcommittees approved the language as written. 
· Subsection 6. The Subcommittees approved the language as written.
· Subsection 7. The Subcommittees approved the language as written. 

· Subsection 8. The Subcommittees approved the language as written. 

· Subsection 9. The Subcommittees approved the language as written. 

· Subsection 10. The Subcommittees approved the language as written.
· Subsection 11. The Subcommittees approved the language with one change. Staff will amend the language to require that an agency or official is required to notify a requester of the estimate of the total cost of a records request when the estimate is greater than $30; under current law, the amount is $20.  
· Subsection 12. The Subcommittees approved the language as written.

· Subsection 13. The Subcommittees approved the language as written.

Sec. 7; Section 409, appeals. The Subcommittees approved the language as written. 
Section 8 and 9, public access officer. The Subcommittees approved section 8 as written. With respect to section 9 and new section 413, the Subcommittees agreed to amend the language to align the entities required to designate a public access officer with those entities that are included in the definition of entities that create, collect or maintain public records. The Subcommittees also agreed to clarify that a FOA request is not required to be made to a public access officer. 

Section 10; Ombudsman funding. The Subcommittees approved the appropriations and allocation section to provide funding for a full-time Ombudsman position within the Attorney General’s Office. 

Sec. 4; section §402, sub-§3, ¶¶ C-2 and C-3; working papers exception. 
Based on the Subcommittees’ divided vote at the prior meeting, staff provided a revised draft to amend the definition of public records to create an exception (parallel to the exception for the Legislature) to protect working papers of the Governor and working papers of state and local agencies and officials.  
Mr. Pringle again expressed his support for parallel treatment for working papers of the Governor and other public officials with working papers of the Legislature. If the Legislature has an exception, it should be available to the Governor and others. If the Legislature’s exception is repealed, there is no need for an exception for the Governor and others. Judy Meyer stated that the whole idea is a bad one; the solution is to repeal the Legislature’s exception, not to expand it to the Governor. Ms. Meyer felt there has not been a demonstration of harm by the Governor or others from not having the exception. Michael Cianchette responded that, without the exception, policy and budget decisions being made by the Governor will be done through meetings and oral discussions; the historical written record will be difficult to document. Richard Flewelling noted that, based on his informal poll of municipal officials, he was opposed to the exception in C-3. Municipal officials believed the proposed exception is not necessary, is excessively broad as drafted and is difficult to understand. Mr. Flewelling indicated he would support the exception for working papers of the Governor related to the legislative process. Linda Pistner agreed with the concerns raised about C-3; she stated that she too believed the exception presents legal and practical problems. Ms. Pistner said she had discussed the proposed exception for working papers of the Governor with the Attorney General; she would support the language in paragraph C-2.  Ms. Morgan is opposed to both provisions; she believes it is not the purpose of the Advisory Committee to act in this manner. 

The Subcommittees proceeded to take 3 separate votes: 1) whether to repeal the Legislature’s exception; 2) whether to support the exception for the Governor; and 3) whether to reject the exception for governing bodies and public officials. All 3 votes were divided. 

· Repeal the Legislature’s exception. The Subcommittees voted 3-6 to repeal the exception. 

· Support the exception for the Governor. The Subcommittees voted 7-2 in support of the proposed exception for the Governor. 

· Reject the exception for governing bodies and public officials. The Subcommittees voted 7-2 to reject the proposed exception for governing bodies and public officials. 

Review of bulk data discussions
Bulk Records Subcommittee members briefly discussed the report to be made to the Advisory Committee. Mr. Cianchette wanted to be sure of the Subcommittee’s thoughts on whether or not the law should distinguish between requests made for commercial or non-commercial purposes. Mr. Cianchette recognized that there may be some value in stratifying fees based on whether or not the information would be used commercially, but stated he didn’t have strong feelings. Mr. Pringle reiterated his belief that there should be no distinction made between the uses of the information, but that government should be able to recover the costs for producing the information. Ms. Meyer and Ms. Morgan agreed with Mr. Pringle that there should be no distinction. Joe Brown disagreed; he expressed his opinion that the distinction is already made in other areas of the law, e.g. commercial fishing and motor vehicle licenses, and that government should not have to give information away to commercial competitors. Ms. Pistner said there was something wrong when a state agency invests in creating a database and is unable to recoup that investment; she would support a distinction based on whether or not the information is requested for resale to protect the agency’s investment. 

Other issues 

Legislative Subcommittee members reviewed the list of items that were not addressed this year due to the extensive time needed for consideration of LD 1465. The Subcommittee agreed to table the following items until 2012: 

· Status of Maine Public Broadcasting Network records under the Freedom of Access laws (Mike Brown)

· Use of technology for the purpose of remote participation by members of public bodies

· Drafting templates

· Storage, management and retrieval of public officials’ communications, especially email

The meeting was adjourned at 12:02 p.m.

Respectfully submitted, Peggy Reinsch and Colleen McCarthy Reid
Right to Know Advisory Committee
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