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AGENDA 

 

1. Introductions 

 

2. Topics Discussed at Last Meeting 

 

▪ Require body to cite reason for going into executive session – review draft 

recommendation language 

 

3. Discussion of Remaining Topics  

 

▪ Repeat requestors and incomplete/delayed responses 

▪ Define “burdensome” request 

▪ Give Ombudsman authority to waive agency response requirement under certain 

circumstances  

 

4. Final Recommendations  

 

 

5. Adjourn 
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MEMORANDUM 

 

TO:  Public Records Process Subcommittee, Right to Know Advisory Committee  

 

FROM: Colleen McCarthy Reid and Lindsay Laxon 

 

DATE:  November 28, 2023 

 

RE: Subcommittee Topics and Status 

 

 

As you know, the subcommittee was asked to consider a series of topics and issues by the full Advisory 

Committee. Below is each topic or issue and the subcommittee’s most recent action with respect to that 

topic or issue.  

 

Require body to cite reason for going into executive session 

▪ At the November 6, 2023 meeting, the subcommittee requested draft recommendation 

language for consideration at the next meeting. Below is draft language.  

o The subcommittee recommends that the Advisory Committee write a letter to the 

Maine School Management Association, Maine Municipal Association, and the 

Maine Town & City Clerks Association providing an overview of the 

subcommittee’s discussions regarding public bodies going into executive session 

and asking the entities to remind their members of the importance of including in 

the motion both the precise nature of the business of the executive session and a 

citation of one or more sources of statutory or other authority that permits an 

executive session for that business. [the subcommittee may also wish to 

recommend that the letter be distributed to others, which could include the 

RTKAC interested parties list] 

o The subcommittee also recommends that the Public Access Ombudsman update 

the frequently asked questions on the Maine Freedom of Access Act website, 

https://www.maine.gov/foaa/, to include more guidance regarding FOAA’s 

requirements for a public body going into executive session, with particular focus 

on the need to identify the precise nature of the business of the executive session.  
 

Standard form for FOAA requests 

▪ At the November 6, 2023 meeting, the subcommittee voted (unanimously of those 

present) to recommend that the Advisory Committee write a letter to the Maine School 

Management Association advising that the Freedom of Access Act allows a public body 

to create an internal form to facilitate efficient responses to public records requests and 

the Public Access Ombudsman is a resource for best practices and can assist public 

bodies in developing a form.   

https://www.maine.gov/foaa/


 

Danielle D. Fox, Director 
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Provide notice to individual who is the subject of inquiry  

▪ At the November 6, 2023 meeting, the majority of the subcommittee decided not to 

recommend further action on this topic. 
 

Allow prioritization of requests based on type of requestor 

▪ At the October 23, 2023 meeting, the majority of the subcommittee decided not to 

recommend further action on this topic. 
 

Give Ombudsman authority to waive agency response requirement under certain circumstances 

Repeat requestors and incomplete/delayed responses 

Define “burdensome” request 

▪ On agenda for December 4, 2023 meeting.  
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Maine State Legislature 
OFFICE OF POLICY AND LEGAL ANALYSIS 

www.mainelegislature.gov/ opla 
13 State House Station, Augusta, Maine 04333-0013 

(207) 287-1670 

MEMORANDUM 

FROM: 

Public Records Process Subcommittee, Right to Know Advisory Committee 

Colleen McCarthy Reid and Lindsay Laxon 

DATE: November 3, 2023 

RE: State Laws that Address Burdensome or Repeated Requests for Public Records 

Based on our preliminary research\ here is an outline of selected state laws that address 
burdensome or repeated requests for public records. Copies of the state laws are attached; the 
relevant provisions are starred and boxed. 

States that authorize a responder to deny a burdensome request 

• Kansas (seep. 3) 
o Agency may refuse to provide public records when: 

• Request places an unreasonable burden on the agency 
• Reason to believe that repeated requests are :intended to disrupt other 

essential functions of the agency 
o Agency must demonstrate the above circumstances by a preponderance of the 

evidence 

• Kentucky (seep. 4) 
o Agency may refuse to provide public records when: 

• Unreasonable burden 
• Agency believes that repeated requests are intended to disrupt other 

essential functions of the agency 
• Agency's refusal shall be sustained by clear and convincing evidence 

• New Jersey (seep. 8) 
o Custodian of a record may deny access to a record if a request would substantially 

disrupt agency operations after attempting to reach a reasonable solution with the 
requester that accommodates the interest of the agency and the requester 

• Pennsylvania (see p. 10) 
o Agency may refuse to provide public records when: 

• The requester has made repeated requests for that same record 
• The repeated requests have placed an unreasonable burden on the agency 

Danielle D. Fox, Director 
Room 215 Cross State Office Building 

(i) 



States providing injunctive relief from requests 

• Connecticut (see p. 12) 
o Public agency may petition the commission for relief from a vexatious requester 
o Agency shall detail conduct which agency alleges demonstrates vexatious history 

or requests, including but not limited to, the number of requests; the scope of the 
requests; the nature, conduct, language or subject matters of the requests and 
communications from the requester; and a pattern of conduct that amounts to an 
abuse of the right to access information or an interference with the operation of 
the agency 

• Virginia (seep. 14) 
o A public body may petition the appropriate court for additional time to respond to 

a request for records when the request is for an extraordinary volume of records or 
requires an extraordinarily lengthy search and a response within the time limit 
required will prevent the public body from meeting its operational needs 

o Before proceeding with petition, public body shall make reasonable efforts to 
reach an agreement with the requester concerning the production of the records 
requested 

• Maine (seep. 16-17) 
o A body, agency or official may seek protection from the courts from unduly 

burdensome or oppressive public records requests. A court may enter an order 
limiting or eliminating the body, agency or official's duty to produce records. 

1 Sources used include Westlaw and the Reporters Committee for Freedom of the Press Open Government Guide. 

Danielle D. Fox, Director 
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2020 Kansas Statutes 

45-218. Inspection of records; request; response; refusal, when; fees. (a) All public records 
shall be open for inspection by any person, except as otherwise provided by this act, 
and suitable facilities shall be made available by each public agency for this purpose. 
No person shall removal [remove] original copies of p\l.blic records from the office of 
any public agency without the written permission of the custodian of the record. 
(b) Upon request in accordance with procedures adopted under K.S.A. 45-220, any 
person may inspect public records during the regular office hours of the public 
agency and during any additional hours established by the public agency pursuant to 
K,S.A. 45-220. 
(c) • If the person to whom the request is directed is not the custodian of the public 
record requested, such person shall so notify the requester and shall furnish the name 
and location of the custodian of the public record, if known to or readily ascertainable 
by such person. 
(d) Each request for access to a public record shall be acted upon as soon as 
possible, but not later than the end of the third business day following the date that 
the request is received. If access to the public record is not granted immediately, the 
custodian shall give a detailed explanation of the cause for further delay and the place 
and earliest time and date that the record will be available for inspection. If the 
request for access is denied, the custodian shall provide, upon request, a written 
statement of the grounds for denial. Such statement shall cite the specific provision of 
law under which access is denied and shall be furnished to the requester not later 
than the end of the third business day following the date that the request for the 

. statement is r?.r.eived. 
(e) The custodian may refuse to provide access to a public record, or to permit 
inspection, if a request places an unreasonable burden in producing public records or 
if the custodian has reason to believe that repeated requests are intended to disrupt 
other essential functions of the public agency. However, refusal under this subsection 
must be sustained by preponderance of the evidence. 
l!J A public agency may charge and require advance payment of a fee for providing 
access to or furnishing copies of public records, subject to KS.A. 45-219. 
History: L. 1984, ch. 187, § 4; Feb. 9. 

07.\ 
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61.872 Right of Kentucky residents to inspect public records -- Written application 
-- Limitation. i 

(1) All public records shall be open for inspection by any resident of the 
Commonwealth, except as otherwise provided by KRS 61.870 to 61.884, and 
suitable facilities shall be made available by each public agency for the exercise of 
this right. No resident of the Commonwealth shall remove original copies of public 
records from the offices of any public agency without the written permission of the 
official custodian of the record. 

(2) (a) Any resident of the Commonwealth shall have the right to inspect public 
records. The official custodian may require a written application, signed by 
the applicarit and with his or her name printed legibly on the application, 
describing the records to be inspected. The official custodian may require the 
applicant to provide a statement in the written application of the manner in 
which the applicant is a resident of the Commonwealth under KRS 
61.870(10)(a) to (f). 

(b) The written application shall be: 

1. Hand delivered; 

2. Mailed; 

3. Sent via facsimile; or 

4. Sent via e-mail to the public agency's official custodian of public records 
or his or her designee at the e-mail address designated in the public 
agency's rules and regulations adopted pursuant to KRS 61.876. 

( c) A public agency shall not require the use of any particular form for the 
submission of an open records request, but shall accept for any request the 
standardized form developed under KRS 61.876(4). 

(3) A resident of the Commonwealth may inspect the public records: 

(a) During the regular office hours of the public agency; or 

(b) By receiving copies of the public records from the public agency through the 
mail. The public agency shall mail copies of the public records to a person 
whose residence or principal place of business is outside the county in which 
the public records are located after he or she precisely describes the public 
records which are readily available within the public agency. If the resident of 
the Commonwealth requesting the public records requests that copies of the 
records be mailed, the official custodian shall mail the copies upon receipt of 
all fees and the cost of mailing. 

( 4) If the person to whom the application is directed does not have custody or control of 
the public record requested, that person shall notify the applicant and shall furnish 
the name and location of the official custodian of the agency's public records. 

( 5) If the public record is in active use, in storage or not otherwise available, the official 
custodian shall innnediately notify the applicant and shall designate a place, time, 
and date for inspection of the public records, not to exceed five (5) days from 
receipt of the application, unless a detailed explanation of the cause is given for 



further delay and the place, time, and earliest date on which the public record will 
be available for inspection. 

( 6) If the application places an unreasonable burden in producing public records or if 
the custodian has reaso~ to believe that repeated requests are intended to disrupt 
other essential functions of the public agency, the official custodian may refuse to 
permit inspection of the public records or mail copies thereof. However, refusal 
under this section shall be sustained by clear and convincing evidence. 

Effective: June 29, 202 

History: Amended 2021 Ky. Acts ch. 160, sec. 2, effective June 29, 2021. -Amended 
2019 Ky. Acts ch .. 64, sec. 1, effective June 27, 2019. - Amended 1994 Ky. Acts ch. 
262,. sec. 3, effective July 15, 1994. - Amended 1992 Ky. Acts ch. 163, sec. 3, 
effective July 14, 1992. -- Created 1976 Ky. Acts ch. 273, sec. 2. 

Legislative Research Commission Note (6/29/2021). Under the authority of KRS 
7 .136(1 ), the Reviser of Statutes has altered the format of the text in subsection (2) of 
this statute during codification. The words in the text were not changed • 
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F. Except with regard to scholastic records requested pursuant to subdivision A 1 of§ 2.2-3705.4 that must be made 
available for inspection pursuant to the federal Family Educational Rights and Privacy Act (20 U.S.C. § 1232g) and 
such requests for scholastic records by a parent or legal guardian of a minor student or by a student who is 18 years 
of age or older, a public body may make reasonable charges not to exceed its actual cost_ incurred in accessing, 
duplicating, supplying, or searching for the requested records and shall make all reasonable efforts to supply the 
requested records at the lowest possible cost. No public body shall impose any extraneous, intermediary, or surplus 
fees or expenses to recoup the general costs associated with creating or maintaining records or transacting the 
general business of the public body. Any duplicating fee charged by a public body shall not exceed the actual cost of 
duplication. The public body may also make a reasonable charge for the cost incurred in supplying records produced 
from a geographic information system at the request of anyone other than the owner of the land that is the subject of 
the request. However, such charges shall not exceed the actual cost to the public body in supplying such records, 
except that the public body may charge, on a pro rata per acre basis, for the cost of creating topographical maps 
developed by the public body, for such maps or portions thereof, which encompass a contiguous area greater than 50 
acres, Prior to conducting a search for records, the public body shall notify the requester in writing that the public 
body may make reasonable charges not to exceed its actual cost incurred in accessing, duplicating, supplying, cir 
searching for requested records and inquire of the requester whether he would like to request a cost estimate in 
advance of the supplying of the requested records. The public body shall provide the requester with a cost estimate if 
requested. The period within which the public body shall respond under this section shall be tolled for the amount of 
time that elapses between notice of the cost estimate and the response of the requester. If the public body receives no 
response from the requester within 30 days of sending the cost estimate, the request shall be deemed to be 
withdrawn. Any costs incurred by the public body in estimating the cost of supplying the requested records shall be 
applied toward the overall charges to be paid by the requester for the supplying of such requested records. Any local 
public body that charges for the production of records pursuant to this section may provide an electronic method of 
payment through which all payments for the production of such records to such locality may be made. For purposes 
of this subsection, "electronic method of payment" means any kind ofnoncash payment that does not involve a 
paper check and includes credit cards, debit cards, direct deposit, direct debit, electronic checks, and payment 
through the use of telephonic or similar communications. 

G. Public records maintained by a public body in an electronic data processing system, computer database, or any 
other structured collection of data shall be made available to a requester at a reasonable cost, not to exceed the actual 
cost in accordance with subsection F. When electronic or other databases are combined or contain exempt and 
nonexempt records, the public body may provide access to the exempt records if not otherwise prohibited by law, but 
shall provide access to the nonexempt records as provided by this chapter. 

Public bodies shall produce nonexempt records maintained in an electronic database in_any tangible medium 
identified by the requester, including, where the public body has the capability, the option of posting the records on a 
website or delivering the records through an electronic mail address provided by the requester, if that medium is 
used by the public body in the regular course of business. No public body shall be required to produce records from 
an electronic database in a fonnat not regularly used by the public body. However, the public body shall make 
reasonable efforts to provide records in any format under such terms and conditions as agreed between the requester 
and public body, including the payment of reasonable costs. The excision of exempt fields of information from a 
database or the conversion of data from one available format to another shall not be deemed the creation, 
preparation, or compilation of a new public record. 

H. In any case where a public body determines in advance that charges for producing the requested records are likely 
to exceed $200, the public body may, before continuing to process the request, require the requester to pay a deposit 
not to exceed the amount of the advance determination. The deposit shall be credited toward the final cost of 
supplying the requested records. The period within which the public body shall respond under this section shall be 
tolled for the amount of time that elapses between notice of the advance determination and the response of the 
requester. 

I. Before processing a request for records, a public body may require the requester to pay any amounts owed to th~ 
public body for previous requests for records that remain unpaid 30 days or more after billing. 



MRS Title 1, §408-A. PUBLIC RECORDS AVAILABLE FOR INSPECTION AND COPYING 

§408-A. Public records available for inspection and copying 

Except as otherwise provided by statute, a person has the right to inspect and copy any public record 
in accordance with this section within a reasonable time of making the request to inspect or copy the 
public record. [PL 2011, c. 662, §5 (NEW).] 

1. Inspect. A person may inspect any public record during reasonable office hours. An agency or 
official may not charge a fee for inspection unless the public record cannot be inspected without being 
converted or compiled, in which case the agency or official may charge a fee as provi~d in subsection 
8. 
[PL 2011, c. 662,_ §5 (NEW).] 

2. Copy. A person may copy a public record in the office of the agency or official having custody 
of the public record duriri.g reasonable office hours or may request that the agency or official having 
custody of the record provide a copy. The agency or official may charge a fee for copies as provided 
in subsection 8. 

A. A request need not be made in person or in writing. [PL 2011, c. 662, §5 (NEW).] 

B. The agency or official shall mail the copy upon request [PL 2011, c. 662, §5 (NEW).] 
[PL 2011, c, 662, §5 (NEW).] 

3. Acknowledgment; clarification; time estimate; cost estimate. The agency or official having 
custody or control of a public record shall acknowledge receipt of a request made according to this 
section within 5 working days of receiving the request and may request clarification concerning which 
public record or public records are being requested. Within a reasonable time of receiving the request, 
the agency or official shall provide a good faith, nonbinding estimate of the time within which the 
agency or official will comply with the request, as well as a cost estimate as provided in subsection 9. 
The agency or official shall make a good faith effort to fully respond to the request within the estimated 
time. For purposes of this subsection, the date a request is received is the date a sufficient description 
of the public record is received by the agency or official at the office responsible for maintaining the 
public record. An agency or official that receives a request for a public record that is maintained by 
that agency but is not maintained by the office that received the request shall forward the request to the 
office of the agency or official that maintains the record, without willful delay, ·and shall notify the 
requester that the request has been forwarded and that the office to which the request has been 
forwarded will acknowledge receipt within 5 working days of receiving the request. 
[PL 2015, c. 317, §1 (AMO).] 

4. Refusals; denials. If a body or an agency or official having custody or control of any public 
record refuses permission to inspect or copy or abstract a pul?lic record, the body or agency or official 
shall provide, within 5 working days of the receipt of the request for inspection or copying, written 
notice of the denial, stating the reason for the denial or the expectation that the request will be denied 
in full or in part following a review. A request for inspection or copying may be denied, in whole or in 
part, on the basis that the request is unduly burdensome or oppressive if the procedures established in 
subsection 4-A are followed. Failure to comply with this subsection is considered failure to allow 
inspection or copying and is subject to appeal as provided in section 409. 
[PL 2015, c. 494, Pt. A, §1 (RPR).] 

4-A. Action for protection. A body, an agency or an official may seek protection from a request 
for inspection or copying that is unduly burdensome or oppressive by filing an action for an order of 
protection in the Superior Court for the county where the request for records was made within 30 days 
of receipt of the request. 

Generated 
10.04.2022 

A. The following information must be included in the complaint if available or provided to the 
parties and filed with the court no more than 14 days from the filing of the complaint or such other 
period as the court may order: 

§408-A. Public records available for inspection and copying I 1 



MRS Title 1, §408-A. PUBLIC RECORDS AVAILABLE FOR INSPECTION AND COPYING 

(1) The terms of the request and any modifications agreed to by the requesting party; 

(2) A statement of the facts that demonstrate the burdensome or oppressive nature of the 
request, with a good faith estimate of the time required to search for, retrieve, redact if 
necessary and compile the records responsive to the request and the resulting costs calculated 
in accordance with subsection 8; 

(3) ·A description of the efforts made by the body, agency or official to inform the requesting 
party of the good faith estimate of costs and to discuss possible modifications of the request 
that would reduce the burden of production; and 

( 4) Proof that the body, agency or official has submitted a notice of intent to file an action 
under this subsection to the party requesting the records, dated at least 10 days prior to filing 
the complaint for an order of protection under this subsection. [PL 2015, c. 248, §2 (NEW).] 

B. Any appeal that may be filed by the requesting party under section 409 may be consolidated 
with an action under this subsection. [PL 2015, c. 248, §2 (NEW).] 

C. An action for protection may be advanced on the docket and receive priority over other cases 
when the court determines that the interests of justice so require upon the request of any party. [PL 
2015, c. 248, §2 (NEW).] 

D. If the court finds that the body, agency or official has demonstrated good cause to limit or deny 
the request, the court shall enter an order making such findings and establishing the terms upon 
which production, if any, must be made. If the court finds that the body, agency or official has not 
demonstrated good cause to limit or deny the request, the court shall establish a date by which the 
records must be provided to the requesting party. [PL 2015, c. 248, §2 (NEW).] 

[PL 2017, c. 288, Pt. A, §1 (AMO).] 

5. Schedule. Inspection, conversion pursuant to subsection 7 and copying of a public record 
subject to a request under this section may be scheduled to occur at a time that will not delay or 
inconvenience the regular activities of the age;ncy or official having custody or control of the public 
record requested. If the agency or official does not have regular office hours, the name and telephone 
number of a cop.tact person authorized to provide access to the agency's or officiars records must be 
posted in a conspicuous public place and at the office of the agency or official, if an office exists. 
[PL 2011, c. 662, §5 (NEW).} 

6. No requirement to create new record. An agency or official is not required to create a record 
that does not exist 

• [PL 2011, c. 662, §5 (NEW).} 

21 

7. Electronically stored public records. An agency or official having custody or control of a 
public record subject to a request under this section shall provide access to an electronically stored 
public record either as a printed document of the public record or in the medium in which the record is 
stored, at the requester's option, except that the agency or official is not required to provide access to 
an electronically stored public ·record as a computer file if the agency or official does not have the 
ability to separate or prevent the disclosure of confidential information contained in or associated with 
that file. 

·A. If in order to provide access to an electronically stored public record the agency or official 
converts the record into a form susceptible of visual or aural comprehension or into a usable format 
for inspection or copying, the agency or official may charge a fee to cover the cost of conversion 
as provided in subsection 8. [PL 2011, c. 662, §5 (NEW).] 

B. This subsection does not require an agency or official to provide a requester with access to a 
computer terminal. [PL 2011, c. 662, §5 (NEW).] 

[PL 2011, c. 662, §5 (NEW).] 

§408-A. Public records available for inspection and copying 
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MRS Title 1, §408-A. PUBLIC RECORDS AVAILABLE FOR INSPECTION AND COPYING 

8. Payment of _costs. Except as otheiwise specifically provided by law or court order, an agency 
or official having custody of a public record may charge fees for public records as follows. 

A. The agency or official may charge a reasonable fee to cover the cost of copying. A reasonable 
fee to cover the cost of copying is no more than 10¢ per page for a standard 8 1/2 inches by 11 
inches black and white copy of a record. A per-page copy fee may not be charged for records 
provided electronically. [PL 2021, c. 313, §1 (AMO).] 

B. The agency or official may charge a fee to cover the actual cost of searching for, retrieving and 
compiling the requested public record in accordance with this paragraph. Compiling the public 
record includes reviewing and redacting confidential information. 

(1) The agency or official may not charge a fee for the first 2 hours of staff time per request. 

(2) After the first 2 hours of staff time, the agency or official may charge a fee of not more 
than $25 per hour. [PL 2021, c. 375, §1 (AMO).] 

C. The agency or official may charge for the actual cost to convert a public record into a form 
susceptible of visual or aural comprehension or into a usable format. [PL 2011, c. 662, §5 
(NEW).] 

D. An agency or official may not charge for inspection unless the public record cannot be inspected 
without being compiled or converte4, in which case paragraph B or C applies. [PL 2011, c. 662, 
§5 (NEW).] 

E. The agency or official may charge- for the actual mailing costs to mail a copy of a record. [PL 
2011, c. 662, §5 (NEW).] 

F. An agency or official may require payment of all costs before the public record is provided to 
the requester. [PL 2017, c. 158, §1 (NEW).] 

[PL 2021, c. 313, §1 (AMO); PL 2021, c. 375, §1 (AMO).] 

9. Estimate. The agency or official having custody or control of a public record subject to a 
request under this section shall provide to the requester an estimate of the time necessary to complete 
the request and of the total cost as provided by subsection 8. If the estimate of the total cost is greater 
than $30, the agency or official shall inform the requester before proceeding. If the estimate of the total 
cost is greater than $100, subsection 10 applies. • 
[PL 2011, c. 662, §5 (NEW).] 

10. Payment in advance. The agency or official having custody or control of a public record 
subject to a request under this section may require a requester to pay all or a portion of the estimated 
costs to complete the request prior to the search, retrieval, compiling, conversion and copying of the 
public record if: 

A. The estimated total cost exceeds $100; or [PL 2011, c. 662, §5 (NEW).] 

B. The requester has previously failed to pay a properly assessed fee under this chapter in a timely 
manner. [PL 2011, c. 662, §5 (NEW).] 

[PL 2011, c. 662, §5 (NEW).] 

11. Waivers. The agency or official having custody or control of a public record subject to a 
request under this section may waive part or all of the total fee charged pursuant to subsection 8 if: 

A. The requester is indigent; or [PL 2011, c. 662, §5 (NEW).] 

B. The agency or official considers release of the public record requested to be in the public interest 
because doing so is likely to contribute significantly to public understanding of the operations or 
activities of government and is not primarily in the commercial interest of the requester. [PL 2011, 
c. 662, §5 (NEW).] 

[PL 2011, c. 662, §5 (NEW).] 
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12. Retention of fees or costs. An agency may retain any fees or costs charged under this section. 
[PL 2021, c. 375, §2 (NEW).] 
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